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Are we properly
preparing the client
for settlements?

Commentary

By STATEN L. WILCOX and CHARLES LEDOYEN,
Special to Lawyers Weekly

Trial attorneys are increasingly at risk
for legal malpractice from their clients
for not proposing a structured settlement
or other financial options in the settle-
ment of their tort claims.

Attorneys have an obligation to
their clients to make them fully aware
of any financial options available to
them prior to the settlement of their
case. The more correct statement
should be “made aware and sufficiently
educated on those options so that a
truly informed decision can be made.”

Simply mentioning an option and pas-
sively dismissing it from further dis-
cussion by the attorney without
providing sufficient information could
be problematic for the trial attorney.
There is case law (Grillo v. Pettiete et
al.) and out-of-court settlements that
support the client on this issue.

Education

It is not only advisable for the attor-
ney to make the client aware of the
existence of other options available
besides cash, but to also have the client
acknowledge that those options have
been communicated to him or her.

Additionally, the client should
acknowledge that the options have been
thoroughly explained, the client under-
stands the options, such as a structured
settlement and through a written

acknowledgement form either accept or
reject the other alternatives.

According to Staten Wilcox, a trial
attorney in Charlotte, “I will not finalize
a substantial settlement without strongly
encouraging the client to at least speak
to a plaintiff settlement consultant, with
emphasis on plaintiff.”

As Wilcox puts it, “Why should I
expose myself and my practice to any
potential liability when I could have my
client spend a few moments with a
plaintiff settlement consultant in order
for them to better understand their finan-
cial settlement options? It is a free
service and neither the client nor my
firm pays for the consultation.

“Whether they reject or accept the
concept, we have them sign an acknowl-
edgement form indicating that they under-
stood the option and that they either
accepted the proposal or declined it. Their
decision is recorded and is supported by
written documentation,” Wilcox said.

It is important to introduce this edu-
cational element into the settlement
process early on so that clients fully
understands their options and can than
make an informed decision about how
they should receive the proceeds prior
to settlement.

It is also a good time to remove
clients from the pressure of the case
itself, give them some control over their
financial destiny and to allow them to
calmly think about their financial future
without defense involvement prior to
mediation. A client well educated on
financial options will be well prepared
during the mediation process.
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Plaintiff consultants as advisors

Prior to the mid-1990s, the only
financial options available to plaintiffs
were to accept a structured settlement
offer made by a defense consultant or
accept cash and put it into the hands of
a financial advisor or trust company.

One annuity company, Transamerica
Life Insurance Company, changed the
rules of the game and provided plain-
tiff consultants access to structured-set-
tlement annuities not available to them
prior to that time.

In most cases, only defense consult-
ants were appointed by life insurers to
write annuities prior to 1991. Most life
insurers followed Transamerica’s lead
and created an environment for the
plaintiff consultant ranks to grow. Now,
several plaintiff-only firms exist across
the country.

During the initial meeting with the
client, the plaintiff consultant should
provide only advisory services to the
client and not address specific informa-
tion relative to their case.

The purpose of that meeting should
be to focus on the needs and wants of
the client prior to any discussion of a
particular solution. Also, educating the
client on the various options available
including the differences between a
structured settlement, a trust account and
managed funds should be discussed.

The consultant should not discuss
dollar amounts at this point since the
attorney may litigate or have other strate-
gies to maximize the client’s settlement.

The client should also be alerted to
the many pitfalls of accepting all cash
such as encountering financial predators,
family members who have their own
wants and needs and other new friends
who may have set their sights on the set-
tlement proceeds. A structured settlement,
if chosen as part of the settlement plan,
will protect them from these pitfalls.

It is unfortunate that many individu-
als settling cases for large sums of cash
view it as “found money” and do not
link the settlement with future medical
needs and living expenses.

The consultant should be able to
translate those needs into a meaningful
budget/plan for the future care of the
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client. Over the years, it has become a
well-known fact that the majority of cash
awards disappears within five years of
settlement regardless of the award size.
A well-designed settlement plan can help
to eliminate this situation.

In cases where a structured-settlement
option is chosen by the client, the con-
sultant should also provide information
for the client on the existence of an entire
industry that offers to purchase their peri-
odic payments at a cash discount.

In most situations, the discount can
be extreme, thus diminishing the value
of their settlement dollars creating a
dismal financial future for the client.

The client should always be better
off financially receiving periodic pay-
ments rather than large sums of cash. If
the plan is properly designed with some
liquidity features for emergencies, there
will not be a need to sell any of the
periodic payments.

Proper planning

A structured settlement is an excellent
financial product for meeting fixed needs
of the client. It is truly the only product
that does guarantee payments for life.

The most-attractive element of this
annuity is that it can be structured to meet
whatever payment needs are best suited
for the client. Whether it is monthly pay-
ments, annual or lump-sum payments, life-
time or for a certain period of time, a
structured settlement is able to meet those
needs effectively and also provide an
income stream free from income taxes.

Aside from all of its positives in
meeting fixed needs, a structured settle-
ment does not offer the flexibility
needed for changing needs and emer-
gencies. That is why an effective set-
tlement consultant should introduce an
allocation of the settlement proceeds to
include the elements of liquidity and
growth such as a managed trust and the
introduction of a financial planner to
provide managed funds.

The effective plan would than include
a structured settlement to meet fixed
needs, a trust to provide liquidity for
emergency needs and managed funds to
provide some element of growth.

Choosing a settlement consultant

It is critical for the plaintiff’s attorney
to seek the services of a settlement con-
sultant who is solely dedicated to the client
and who will provide the necessary edu-
cation and appropriate settlement options.

The effective consultant can help the
client recognize their needs and prepare
a plan that secures their financial future.
Although defense-focused consultants
have access to the structured-settlement
market and add value to the settlement
transaction, their loyalty remains right-

fully with their defense client.

Therefore, the trial attorney and client
should only rely upon their own finan-
cial expert who has a complete under-
standing of the client’s needs and has
allegiance to the plaintiff.

An important aspect of engaging a
plaintiff consultant to work with your
client is their E&O insurance coverage.
The consultant’s E&O insurance extends
to and protects the plaintiff attorney
from any errors or omissions that may
arise from the placement of a structured
settlement.

Despite the involvement of the defen-
dant insurer in preparation of the struc-
tured-settlement documentation, it is the
responsibility of the plaintiff’s consultant
to review the settlement agreement and
all related documents to insure that the
language in those documents comply
with the Internal Revenue Code and pre-
serve the tax exempt status of the struc-
tured settlement.

In considering a plaintiff consultant
for your cases, the attorney must have a
high degree of trust in the consultant as
well as having the knowledge that the
consultant will act in the best interest
of his/her client.

According to Wilcox, “I enlist a con-
sultant that has my values, exhibits care
for my client and my firm reputation,
has no defense ties and will satisfacto-
rily educate my client.”

Current economic pressures

With the economic issues facing our
nation today, it is critical that clients
who are forced into retirement due to a
catastrophic injury are properly advised
and are provided effective financial guid-
ance that will help make them as self
sufficient as possible moving forward
into the future.

After the client is educated on their
financial options and has selected a plan,
one of the most-important aspects of the
consultant’s engagement is the selection
of an annuity company if a structured
settlement is chosen.

As a past chief financial officer of
two Fortune 100 life insurers, Charles
LeDoyen is convinced, based upon
current knowledge and existing regula-
tion, that overall the life insurance indus-
try is stable and will weather the current
financial pressures.

In nearly all cases publicized by the
media, the referenced life insurers did
not overindulge in high-risk investments;
it was affiliates outside of the insurance
operations (Wall Street Journal, page 1
April 8, 2009).

Life insurers are statutorily walled
off from other corporate entities within
a holding company structure and are
heavily regulated by the various state

insurance departments. The state regu-
latory authorities in conjunction with
The National Association of Insurance
Commissioners and the Society of
Actuaries dictate how certain insurance
policies are reserved, set investment
policy guidelines and establish statutory
capital requirements.

Because of this oversight, current and
potential annuitants and policyholders
should be insulated from any devaluation
of their insurance products.

In addition to relying solely on the
ratings assigned to life insurance com-
panies by the major rating agencies, a
consultant should also be prepared to
justify the use a particular company
based upon their capital ratio to lower
rated risky assets and exposures to vari-
able type products.

Taking all of these factors into con-
sideration, the consultant should be
equipped to recommend an annuity
issuer satisfactory to the client.

Summary

Plaintiff consultants can play a critical
role in preparing your client for the future
settlement of their case. Providing an
annuity quote is just a small part of the
overall financial-planning effort that
should create a successful settlement plan.

An effective plaintiff consultant
should be expected to deliver:

e Education to the client on various
financial products and options.

e Determine the current and future
needs of the client.

e Develop a financial strategy satis-
factory to and approved by the client.

e Perform due diligence on the com-
panies recommended.

* Thoroughly explain guarantees, con-
tractual obligations and risks.

* Provide on-going financial support
to the client into the future.

Editor’s note: Wilcox has practiced
personal injury law and securities arbi-
tration in Charlotte since 1979. He is a
member of AAJ, NCAJ, SCAJ, the
Mecklenburg County and North Carolina
Bar Associations and the Private Investor
Arbitration Bar Association. LeDoyen is
a plaintiff settlement consultant with
Carolina Settlement Associates, a member
of the Millennium Settlement Group, with
offices near Charlotte. After practicing
as a CPA, he entered the life insurance
industry as a chief financial officer and
corporate executive at two Fortune 100
life insurers. In 1991, he accepted a
position as CEO and division head of a
structured settlement unit. He held that
position for three separate Fortune 100
life insurers. In 2008, LeDoyen became
a settlement consultant advising clients
involved in physical injury and non-phys-
ical injury settlements.
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